














Initiating curative treatment that would have lessened the effects of the exposure and slowed the
progression of the disease processes that occurred as a result of the exposure.

461. The failure to disclose that these patients had been exposed to toxic substances
prevented early diagnosis, delayed treatment and allowed the disease process to progress.

462. Duke Health, Cardinal, Steris and Armark directly and indirectly engaged in a
course of deceptive conduct including their participation in and their failure to renounce,
repudiate or correct misleading statements and representations made by Duke Medicine to
patients, staff, attending and treating physicians, and the public at large.

463. Duke Health, Cardinal, Steris and Armark participated in destroying and spoiling
evidence of the amount, locations and concentration of the hydraulic fluid and/or other
contaminants on the surgical instruments and by destruction of patient records contained in the
false and invalid registry established by Pharmal ink.

464. Steris” conduct constitutes unfair or deceptive acts or practices and unfair
methods of competition in or affecting commerce in North Carolina in violation of N.C. Gen.
Stat. § 75-1.1.

465.  As adirect and proximate result of Steris’ unfair or deceptive trade practices, the
plaintiffs suffered injuries as are identified in attached Exhibits # 1 through # 18, which are
herein incorporated by reference. The plaintiffs are each entitled to recover treble damages and
attorneys fees, under N.C. Gen.Stat.§§ 75-16 and 16.1, in excess of $10,000.00 for injuries
proximately resulting to them from Steris’ unfair or deceptive trade practices.

TWENTY-EIGHTY CLAIM FOR RELIEF: CONSTRUCTIVE FRAUD
(STERIS)

466. Paragraphs 1 through 465 are herein incorporated by reference as if fully set forth.

467. By virtue of Steris’ relationship with plaintiffs, as a provider of goods and
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services of medical supplies, Steris was and continues to be required to act in good faith and with
due regard for plaintiffs patients’ interests but failed and continues to fail to do so, placing its
own interest in protecting itself from liability and public scrutiny ahead of the interests of the
plaintiff patients, as is alleged in detail in the preceding and subsequent paragraphs.

468. Duke Medicine, Cardinal, Steris and Aramark consciously acted in a manner to
design, implement and participate in tests and studies which omitted, obscured and or concealed
relevant and material information and to conduct these tests with flawed and invalid protocol
and or scientific methodology that were expressly conducted to cover-up the fact that the
patients, employees and staff had been exposed to toxic and hazardous hydraulic fluid and to
inaccurately and falsely report the circumstances concerning and consequences of the exposure.

469. The above described conduct on the part of Duke Medicine, Cardinal, Steris and
Aramark was reasonably calculated to deceive and mislead the patients (including the above
named plaintiffs), staff, treating physicians and health care providers into believing that no toxic
exposure had occurred and was made with the express intent to so deceive.

470.  Asaresult of the above described conscious and deliberate actions on the part of
Duke Medicine, Cardinal, Steris and Aramark by and through its employees, representatives and
agents to conceal the exposure and to manipulate and misrepresent tests and reports, patients
(including the above named plaintiffs), staff, treating physicians and health care providers were
deceived and misled into not understanding that they had been exposed and that the exposure
when and if discovered involved toxic and hazardous additives and contaminants.

471.  As a further result of the above described conscious and deliberate actions of
Duke Medicine, Cardinal, Steris and Aramark, patients who had been exposed (including the
above named plaintiffs) their medical doctors and health care providers were prevented from

conducting diagnostic tests that would have established known biomarkers of the exposure, the
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symptoms and disease processes that were associated with the exposure and from immediately
initiating curative treatment that would have lessened the effects of the exposure and slowed the
progression of the disease processes that occurred as a result of the exposure.

472.  Duke Medicine, Cardinal, Steris and Aramark was in possession of information
regarding the use of contaminated surgical instruments and the nature and content of the toxic
hydraulic fluid to which plaintiff patients were exposed during surgery, and Duke Medicine,
Cardinal, Steris and Aramark maintained control regarding the disclosure of this information.

473. Duke Medicine, Cardinal, Steris and Aramark failed to make a full, open
disclosure of material facts, and failed to deal with plaintiff patients and others similarly
situated fairly and honestly.

474.  Duke Medicine, Cardinal, Steris and Aramark’s failure to act openly, fairly and
honestly with respect to the plaintiff patients constitutes constructive fraud.

475.  Plaintiff patients were injured and damaged by Steris’ constructive fraud, and
plaintiffs are entitled to recover damages from Steris for constructive fraud, which are more
particularly set forth in Exhibits #1 through #18, herein incorporated by reference. The Plaintiff
patients are each entitled to recover compensatory and punitive damages in excess of
$10,000.00 for injuries proximately resulting to them from Steris’ constructive fraud.

TWENTY-NINTH CLATM FOR RELIEF: FRAUD
STERIS

476. Paragraphs 1 through 475 are herein incorporated by reference as if fully set forth.

477. By virtue of Steris’ relationship with plaintiffs, as a provider of goods and
services of medical supplies, Steris was and continues to be required to act in good faith and with
due regard for plaintiffs patients’ interests but failed and continues to fail to do so, placing its

own interest in protecting itself from liability and public scrutiny ahead of the interests of the
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plaintiff patients, as is alleged in detail in the preceding and subsequent paragraphs.

478. By virtue of this relationship, Duke Medicine, Cardinal, Steris and Aramark were
and continues to be required to act in good faith and with due regard for plaintiffs patients’
interests but failed and continues to fail to do so, placing its own interest in protecting itself from
liability and public scrutiny ahead of the interests of the plaintiff patients, as is alleged in detail
in the preceding and subsequent paragraphs.

479. Duke Medicine, Cardinal, Steris and Aramark were in possession of and
disseminated information regarding the use of contaminated surgical instruments and the nature
and content of the toxic hydraulic fluid to which plaintiff patients were exposed during surgery,
and Duke Medicine, Cardinal, Steris and Aramark maintained control regarding the disclosure
of this information.

480. That Duke Health, Cardinal, Steris and Aramark by and through its agents and
employees consciously acted in a manner to conceal material facts and to misrepresent other
material facts that adversely affected the ability of its patients and staff and the ability of treating
medical doctors and health care providers to determine that the exposure to the hydraulic fluid
had occurred and the hydraulic fluid contained hazardous substances.

481. That Duke Health, Cardinal, Steris and Aramark consciously acted in a manner to
design, implement and participate in tests and studies which omitted, obscured and or concealed
relevant and materjal information and to conduct these tests with flawed and invalid protocol
and or scientific methodology that were expressly conducted to cover-up the fact that the
patients, employees and staff had been exposed to toxic and hazardous hydraulic fluid and to

inaccurately and falsely report the circumstances concerning and consequences of the exposure.
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482. Duke Health made repeated misrepresentations to patients, staff, attending and
treating physicians and the public that Steris knew to be untrue and misleading and they failed to
disavow or repudiate the false statements.

483. The above described conduct on the part of Duke Health, Cardinal, Steris and
Aramark were reasonably calculated to deceive and mislead the patients (including the above
named plaintiffs), staff, treating physicians and health care providers into believing that no toxic
exposure had occurred and was made with the express intent to so deceive.

484.  As aresult of the above described conscious and deliberate actions on the part of
Duke Health, Cardinal, Steris and Aramark, by and through its employees, representatives and
agents to conceal the exposure and to manipulate and misrepresent tests and reports, patients
(including the above named plaintiffs), staff, treating physicians and health care providers were
deceived and misled into not understanding that they had been exposed and that the exposure
when and if discovered involved toxic and hazardous additives and contaminants. The failure to
disclose that these patients had been exposed to toxic substances prevented early diagnosis,
delayed treatment and allowed the disease process to progress.

485.  As a further result of the above described conscious and deliberate actions of
Steris, patients who had been exposed (including the above named plaintiffs) their medical
doctors and health care providers were prevented from conducting diagnostic tests that would
have established known biomarkers of the exposure, the symptoms and disease processes that
were associated with the exposure and from immediately initiating curative treatment that would
have lessened the effects of the exposure and slowed the progression of the disease processes
that occurred as a result of the exposure.

486. Steris’ failure to act openly, fairly and honestly with respect to the plaintiff

patients constitutes a breach of Steris’ fiduciary relationship and actual fraud.
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487.  Plaintiff patients were injured and damaged by Steris’ breach of fiduciary
relationship and actual fraud, and plaintiffs are entitled to recover damages from Steris for
breach of fiduciary duty and actual fraud, which are more particularly set forth in Exhibits #1
through #18, herein incorporated by reference. The Plaintiff patients are each entitled to recover
compensatory and punitive damages in excess of $10,000.00 for injuries proximately resulting to

them from Steris’ breach of fiduciary duty and actual fraud.

THIRTIETH CLAIM FOR RELIEF: PUNITIVE DAMAGES
(STERIS)

488. Paragraphs 1 through 487 are herein incorporatéd by reference as if fully set forth.
489. The wrongful acts, omissions, and conduct of Steris constitutes willful and
wanton conduct representing a conscious and intentional disregard of and indifference to the
rights and safety of others, and an intentional failure to carry out duties imposed by law or

contract which were necessary for the safety of hospital patients, which Steris knew or should
know was reasonably likely to result in injury, damage or other harm.

490.  Steris’ willful and wanton conduct includes the following managerial monitoring
and supervising failures, despite the fact that Steris warranted that products it sold and
distributed were fit for the purposes and indications described in the labeling:

a. Steris participated in the designing, establishing flawed and invalid protocol,
participating in, altering, manipulating and/or falsely reporting tests which
were designed and implemented to cover up the actual nature and extent of
patient, staff and employee exposure to toxic hydraulic fluid. This
misconduct was further intended to mislead patients and healthcare providers
into believing that no toxic exposure had occurred, and if the exposure were
discovered, to misrepresent that the hydraulic fluid contained heavy metals
and other toxic substances. These false and misleading misrepresentations
were reported despite the fact that Duke Health knew that the contaminated
hydraulic fluid contained toxic and hazardous substances which were likely to
immediately and significantly impact their health.

b. The failure to disclose that these patients had been exposed to toxic substances
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prevented early diagnosis, delayed treatment and allowed the disease process
o progress.

491.  The officers and managers of Steris participated in and/or condoned, by their
failure to train, monitor, and supervise their employees to ensure their compliance with the
above-referenced policies, the willful and wanton conduct, giving rise to plaintiffs’ punitive
damages claims.

492.  Steris through its employees and agents knew or should have known that their
willful and wanton conduct was reasonably likely to cause injury, damage, or other harm to the
plaintiff patients and other similarly situated patients;

493.  The willful and wanton conduct of Steris through its agents and employees was
related to the injuries suffered by the plaintiff patients and other similarly situated patients.

494.  Ap award of punitive damages is warranted to punish defendant Steris’ egregious
conduct and to deter the defendant and others from engaging in similar conduct.

495.  As adirect and proximate result of Steris’ willful and wanton misconduct, the
plaintiffs suffered injuries as are identified in attached Exhibits # 1 through # 18, which are
herein incorporated by reference. The plaintiffs are each entitled to recover damages in excess of
$10,000.00 for injuries proximately resulting to them from Steris’ willful and wanton
misconduct.

THIRTY-FIRST CLAIM FOR RELIEF: CONCURRING AND COMBINED

NEGLIGENCE
(ALL DEFENDANTS)

496. Paragraphs 1 through 495 are herein incorporated by reference as if fully set forth.
497. The negligence of each Defendant, set forth elsewhere herein in more detail, was

a direct, proximate, and independent cause of plaintiff’s injuries.
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498.  Additionally, the separate and independent acts or omissions of each defendant
concurred and combined to produce plaintiff’s injuries and the conduct of each defendant is a
proximate cause of those injuries.

499.  The independent negligent acts or omissions by each defendant concurred to
produce the plaintiffs’ injuries and the conduct of each isa proximate cause, even assuming
arguendo that one defendant may have been more or less negligent than another, which
plaintiffs’ deny but expect may be alleged at some point by one or more defendant.

500. Defendants are jointly and severally liable for Plaintiff’s injuries.

THIRTY-SECOND CLAYM FOR RELIEF: FORESEEABILITY
(ALL DEFENDANTS) '

501. Paragraphs 1 through 500 are herein incorporated by reference as if fully set forth.

502.  The negligence of each defendant was a proximate cause of plaintiff’s injuries,
which in a natural and continuous sequence produced plaintiff’s injury and which a reasonable
and prudent person could have foreseen would probably produce such injury or some similar
injurious result.

503. The type of negligent acts and omissions of each defendant were entirely
foreseeable, even if their specific incarnation was not perfectly predicted. Indeed, the types of
negligent acts and omissions by each defendant in this case were entirely foreseeable and
reasonable; and that the five defendants under the circumstances in the industry in which each
defendant was engaged were required to make reasonable efforts to prevent just those types of
acts and omissions.

504.  Each defendant in this case should reasonably have had in place prevention,
monitoring, tracking, and warning systems to discover, identify, prevent, and minimize these acts

and omissions before they caused harm to the plaintiffs.
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505.  If each defendant had in place such reasonable systems, no injury to the plaintiff
would have occurred regardless of negligence by any other defendant and each defendant’s
failure to have such reasonable systems in place was an independent proximate cause of
plaintiffs’ injuries

506. Defendants are jointly and severally liable for Plaintiffs injuries

THIRTY-THIRD CLAIM FOR RELIEF: 1.OSS OF CONSORTIUM
(ALL DEFENDANTS)

507.  Paragraphs 1 through 506 are herein incorporated by reference as if fully set forth.

508.  The plaintiff spouses of the plaintiff patients, as identified in Exhibits #1 through
#18, which exhibits are by reference incorporated herein and made a part hereof, are each
entitled to damages in excess of Ten Thousand ($10,000.00) Dollars from the defendants.

PRAYER FOR RELIEF

WHEREFORE, plaintiffs pray that they each have and recover of the defendants jointly
and severally:

1. Judgment against Duke Medicine for refund of all plaintiffs® costs and expenses
that have been incurred as available to the plaintiffs under the duties and obligations afforded
patients under a never event or under any other similar program or organizational benefit of
which Duke Medicine is a member;

2. Judgment for damages in an amount in excess of Ten Thousand ($10,000.00)
Dollars for compensatory damages against all defendants, severally and jointly;

3. Judgment for damages in an amount in excess of Ten Thousand ($10,000.00)
Dollars for punitive damages against defendants Duke Medicine, Cardinal, Steris and Aramark,
jointly and severally;

4. Treble damages from Duke Medicine, Cardinal, Steris and Aramark, jointly and
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severally, under the North Caroliné Unfair and Deceptive Trade Practice Act, in an amount in
excess of Ten Thousand ($10,000.00) Dollars.

5. Interest as provided by law;

6. Costs of this action, including expert witness fees, filing fees and other allowable
costs incurred in connection with this claim;

7. Attorneys fees, \;vhere applicable as provided by law;

8. Trial by jury on all issues so triable herein; and

9. Such other and further relief as the Court deems just and proper.

TE].\EWAWF ,PLLC
By ] < i/
G. Héary Tghple, Jr., HC Bar #6404
615 Willarff Place

Raleigh, NC 27603

Phone: 919-832-5732
Facsimile: 919-832-7732

This the 30th day of June, 2008.
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